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PRELIMINARY STATEMENT 
New York's second felony offender statute (Penal 
Law § 70.06) provides that indeterminate sentences of 
specified maximum and minimum lengths must be imposed on 
offenders convicted of a felony for the second time. Until 
the statute was amended in 1975, the earlier "felony convictien" 


was defined to be a conviction in New York of a felony or a 


convicticn in another jurisdicticn of an offense for which 


= 


&@ sentence of imprisonment of more than one year (oz a sentence 


9 
of death) was authorized,“ provided that such earlier con- 


viction, whether in New York or elsewhere, took place within 


the ten years prior to the second offense. 


1. See Penal Law § 10.00(5), which defines 'felony" 
as an offense for which imprisonment in excess of 
one year can be imposed, 


2. The 1975 amendment of § 70.06 added to this latter 
_ provision the requirement that a one-year sentence 
aise be possible in New York for thet offense, 


Fetiticner in this ection was convicted on 
January 21, 1975, of Criminal Possessi 
in the Sixth Degree, a 10 lea of 
to the charge i sunty Court County. 
sentenced as a secend felony offen in- 
leterminate term of 1-1/2 to 3 years, the shortest tern 
possible under Penal Law § 70.06(3)(d) end (4). The predicate 
felony conviction was a 1972 Texes conviction for possession 
of merijuena, for which petitioner could have been sentenced 
under Texas law to a term of more then cne year. 
Had petitioner been convicted in New York for possession 
f the same amount of marijuana, he would not be a second 


felony offender, for New York then did not, and does not now, 


provide that such possession constitutes a felony. 


Petitioner's argument in his petition for 
of habeas corpus is that New York has denied him the equa 
protection of the lews by requiring that he be sentenced as a 
second felony offender, Another defendant, identical in 
every way with him except convicted in New York inste 
in Texas of the earlier possession offense, would, petitio 
suggests, be eligible for more lenient treatment. o cons 
possession a felony in his case simply because it did not occur 
in New York is, he claims, arbitrary and irrational. 
3. Texas has since amended its law, and possession 


of the relevant amount of marijuana could 
no longer lead to that long a prison term, 


the question for this Court 
tion for the Stéte 


ny offenders who hed 


risonment could have 
should be treated more severely than 
cffenders with a past conviction was for the same 


ew York, the offense being such that 


w York courts cculd noc impose 2 one-year sentence.* 


nete preliminarily that a three-judge court 
not required for the resolution of this question. 


It seems well established that the three-judge court 

provision of 28 U.S.C. § 2281 does not apply 

to habeas corpus proceedings, at least if no attempt 
is mace to initiate the proceedings cn behalf 

of a class. See e.z. Wilson Vs Gooding, 431 F.2d 855 
(Sth Cir, 1976), arc a, rag U5. Si8 (1972): 

ear Vv. bistrice Attorney Ry Parish, 


tet iene 33 (2.D.La, 1970). 


[ame 1)) 


Wallkill 


MW ne 


F.2d 208 (24 Cir, "1966). 
rore need not consider other aspects 
ee three- judge court guestion,. 


O =P 
PhO petits [oS] th 
Dw 


-declare that the second-felony provisions in effect in 
New York at the time of petitioner's plea of guilty 
ceny equal protection only if they are arbitrary and un- 
reasonable, end are not relevant to the object of the legis- 
lation. See Mershall v. United Ste=es, 414 U.S. 417, 422 
(1974); Rovster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920), 
Both sides also appear to agree that the legislative purpose 
of § 76.06 is to punish hardened criminels more everely than 
persons who have nct committed felonies in the past 
the rationale for the statute; 
thet the test for determining which are the 

criminals more deserving of punishment is, in relevant Pp 
irrational, 

fhe respondent, the County Court for the County of 
Nassau, argues that the test is rétional. Responsent suggests 
that the test provides a simple and uniform criterion for 
determining which are the serious offenders, i.e., serious 
offenders are those who are twice convicted of offenses for 
which a serious penalty can be imposed by whatever jurisdiction 
has seen its laws broken, The statute was based on the 
recommendations of the Model Penal Code, the American Bar 


Association's Minimum Standards for Sentencing, and the 


New York State Commission on the Revision of the Penal Lew. 


Respondent further argues ther 
hes declered thet the mos>< objective c 
Sencence, see 
39° U.S. [ ) G lity opinion); 
Duncan v. Louisiana, 391 U.s, 
that the use of length of sentence in the test must 


consiuered rétional, 


Of course, it is also crucial thet the respondent 
demonstrate that it is rational for the test to provide that 
the length of sentence where the offense tzkes place, rather 
than the length of sentence that would be applied in New York, 
Should control. To illustrate with the fects fore us, 
respendent's argument must be that it is rational to conclude 
that because Texas imposes harsher punishment on those who 
possess marijuana, those who possess marijuéna in Texas 
ére more serious offenders than those who possess marijuana 


| 


in New York, 

We agree with respondent thet this is a rational 
position for a legislature to take. We cannot Sey that it is 
irrational to consider that a Texas offender is a more serious 
offender, for the simple reeson that he wes told that Texes 
considers that his crime is Serious, but he nevertheless 


committed that crime against the State of Texas. The Texas 


offender has in effect demonstrated that he is not concerned 


about behaving in accordance with the norms importent to 
the society in which he is present, and that factor sets him 
apert from the possessor of marijuana in New York who has 


demonstreted no comparable lack of concern. This distinction 


which 
in which sues! 2% vity tekes piece 
mole, mmunity standards determin 
is net, protected under the First Amendment, 
ifornia, 413 U.S. 15 (1973). Under 
forbids use of the mails 
(18 U.S.C. § 1461), behevior ca 


standards, see Hemling v. Uni 


upheld the use of state law to determine wherher 
committed "adultery" for the purposes of 8 U.S.C. 
Brea-Garcia v. Immigration and Netureliza-i 

F.2d , 44 USLW 2414 (3¢ Cir. Feb. 


Under the two federal statutes named, and ais 


§ 4251(f) (see discussion below), certa 


méy give rise to the imposition of 

sovereign, the United States, even 

not be imposed for identical actions in 

these areas, and in ti ar, it 

measure conduct with e yardstick supplied by the seciety in 


which the conduct occurs, 


ecCic5i0ner 


rationality, 


by sucges 
held that § 70.06 end similar provisions 
Petitioner's 
joined an interracial political perty in the R 
South Africa, those who have comaitted fotnicetion in Alabeme, 
and those who have stolen a turkey in Arkansas a susceptible 


to the harsher penalties cf § 70.06, because 


tell: hat increased punishment 
for such past offenders, or for those who heave possessed two 
marijuana cigarettes in Texas, cannot premote the ends of 
which ends are that more serious offenders be more 
severely punished, 
We note first that we pass the question, since 
not before us, of whether New York could more sericusly 
tvpe of statute in force 
Such statutes are obviously repugnant to 
stitution, and stand in a much different 
osition from statutes which we might simply consider unwise, 


Indeed, New York provides for challenges to the consideration 


of past convictions under such statutes, N.Y¥.C.P.L. § 400.21(7)(® 


8, 

second, we do not agree, as we have indicated étove, 
tnat it is irraticnal for a legislature to punish more eeverely 
these who indicate that they are willing to ignore the norms 
of the ecciety in wh they find themselves. No metter how ri- 
dicuious é rational gisletor might think it is for a legislature 
in enother jurisdiction to deem certein offenses serious, he 
might nevertheless believe it important that the lew be obeyed 
by these within that legislatureis jurisdiction, and consider 
it serious when the law is not obeyed. Surely the fact that 
Plaintiff might have thought that the drug lews of Texas were 
ridiculeusly severe gave him no right to second-guess the 


Texes legislature as to the importance of their eoject, no 


license to act es if the lew did not apply to him. Just as 


Surely, the New York legislature must be free to consider his 
transgressicn egainst his social duty to be evidence that he 
is more deserving of punishment then one who has not so 
violated laws ef importance to the people of the jurisdictions 
in which he hes resided, 

Several of the euthorities advanced by petitioner 
in support of his argument merit individual attention. 

United States v. Bishop, 469 F.2d 1337 (let Cir. 
1972), dealt with 18 U.S.C.’ § 4e5i(f)(4), a prevision of the 
federal Narcotic Addict Rehabilitation Act, P.L. 89-793, 
80 Stat. 1438 (1956), which excludes from treatment under the 
Act all offenders with two prior felony convictions. 


A "felony" ccnviction under this Act is any conviction for an 

offense classified as a felony by the United States in 

26 U.S.6, § 1, as well as any conviction for an offense labelled 
A-8. 


a felony by the jurisdiction in which it was committed. 

The First Circuit Court of Appeals ruled that this 
two-feleny disqualification was unconstitutionel. And 
true that part of the Court's reasoning was thet it is improper 
to treat differently these who commit the seme crime, but in 
different states, as the Act provides in situations where the 
cifferent states attach different labels te tne crime, 

469 F.2d at p. 1345. However, this factor was only one of 
many "anomalies" listed by the Court es justification for 
invalidating § 4251(f)(4) of the statute; most of the Bishep 
opinion discusses inconsistencies between that secticn end 
the Act's other provisicns. 

Further, shatever persuesiveness the Bishop epiniocn 
might once heve hed has been undercut, to sey the least, by 
Mershall v. United States, 414 u.s. 417 (1974). That opinion 
upheld the two-felony disqualification, and effectively over- 
ruled Bishop, in the face of ean equal protection challenge. 


Indeed, the Marshall opinion could very well be 


deemed a general statement by the Supreme Zourt thet legislative 


classifications may be considered rationel even theugh they 
treat differently two defendants who commit the seme offense 
in different states -- es does the New Yerk stetute under 
consideration here -- and that such classificetions therefore 


can withstand equal protection attacks. 


16, 


Petiticner responds with the argument that the 


provision epproved in Mershall wes the prevision utilizing 
the State felony label to decide which were sericus offenses; 
that is a provision difierent from New York's § 70.06, he 
claims, since § 70.06 instead utilizes the length of sentence 
to cetermine how serious an offense is, But, as indicated, 
we heve been told by the Supreme Court that length of sentence 
is the most reasonable indicator of seriousness. Marshall 
held thet it is reasoneble to determine which criminals receive 
traditicnel prison sentences, rether then narcotics addicticn 
treatment, by seeing which criminals heve two "feleny" con- 
victions; it seems more reasonable to determine which receive 
mendatory tiotous sentences, rether then sentences without 
such minimums, by seeing which criminals have prior convictions 
for which they could have received one year in prison, At any 
rate, attempts by petitioner to distinguish Marshell from this 
case serve as well to distinguish his Bishop precedent. 
Petitioner also cites People v. Morton, 48 A.D.2d 
58 (3d Dert. 1975), and People v. Mezzie, 78 Misc. 2d 1014 
(Sup.Ct. N.¥.Co. 1974). Those cases do hold that Penal Law 
§ 70.06 is unconstitutional if epplied so that prior crimes 
from other jurisdictions are considered for which crimes 
New York State would impose less than one year in prison. 


We have read these opinions, but find them less persuasive 


ii 
then Pecple v. Wixson, 79 Misc. 2d 557 (Sup.Ct. Weetcheste: 
1974), which holds, as did the Second Department in this c 
thet § 76.06 does not deny equal pretecticn to those in 
petiticner's position, See also People v. Blount, 8&2 Mied 
964 (Cc.Ct. Nassau Co, 1975); People v. Sibila, 8: Misc. 2 
1028 (Co.Ct. Rasseu Co. 1975). 

We repeat, by way of final word, that New York h 
seen fit, perhaps because of hostile decisions like People 
Mezzie, to emend § 70.06 of its Penal Law so es to elimina 
for the future the problems which were presented in this c 
We of course teke no position on the wisdom of this course 
We merely state that the Equal Protection Clause of the 


Fourteenth Amendment did not mandate it. 


bo @ a 

Tt follows from the foregoing that the petition 
Mr. Mercogliano must be and hereby is dismissed. We hold 
thet § 70.06, as it read end as it was applied at petition 
sentencing, did not impose upon him any unreasonable clas 
cétions end therefore did not viclate his rights under th 
Equal Protection Clause of the Fourteenth Amendment. Thi 
conclusion makes it unnecessary for us to consider respon 
other arguments, | 


SO ORDERED, 


le 
Vs ae i 


LOLA, 


, 
s U.5.D¢ 


COUNTY COURT : NASSAU COUNTY 
PART XII 


THE PEOPLE OF THE STATE OF NEW YORK 
~against- Ind, #40929 
JOSEPH A, MERCOGLIANO, 
Defendant.: 


Mineola New York 
January 21, 1975 


Betovrve: 
HON, ALFRED F. SAMENGA, County Court Judge. 


Appeardnces: = 


PHILIP GRELLA, ESQ., Assistant District Attorney, 
: for the People. 


GROVER M. MOSCOWITZ, ESQ., for the Defendant. 


MINUTES OF CHANGE OF PLEA 
CLERK: People versus Joseph A. Mercogliano. 
are Joseph A. Mercogliano? 
DEFENDANT: Yes. 
COURT: Bring the father up. 
MOSCOWITZ: Yes, your Honor. 


CLERK: You were indicted as Mercogliano, is 


that correct? 

THE DEFENDANT: Yes. 

THE CLERK: You appear here under Indictment Number 
40929 with Grover M. Moscowitz as counsel, is that correct? 

THE DEFENDANT: Yes, sir. 

THE CLERK: Do the People have an application? 

MR. GRELLA: Yes, your Honor. After a number of 
discussions before your Honor and with defendant's attorney, 
at this time, the People recommend to the Court that the 
defendant be allowed to plead guilty to the Class E felony 
of attewpted criminal sale of a controlled substance in the 
sixth degree in satisfaction of Indictment Number 40929. 

The People have made no promises, commitments or threats to 
induce this plea nor have we made any promises or commitments 
with regard to your Honor's sentence. 

THE COURT: All right. Counsel, you heard the statement 
made on the record by the representative of the People. 


Does that constitute the disposition that you and he have 


discussed with reference to your client? 


MR. MOSCOWITZ: Tht is correct, your Honor, and I join 
in the application of the District Attorney. 

THE COURT: Does the debinduat accept the proposed 
disposition for the purposes of a plea? 


THE DEFENDANT: Yes, sir. 
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By 
THE COURT: All right. Now, you Joseph, raise your right | 


hand. Do you solemnly swear the testimony you will give 
in this case to be the truth, thevhole truth, and nothing 
but the truth, so help you God? 

THE DEFENDANT: Yes, sir. 

THE COURT: Give your name and address to the Reporter, 

THE DEFENDANT: Joseph A, Mercogliano, Grossinger's 
Hotel, Grossinger, New York. 

THE COURT: Now, Joseph, I am going to be asking you a 
number of questions and yon are required to answer. In the 
event you do not understand the questions, please let me 
know. If you have, at any time, any question in your mind 
that you would like to discuss with your attorney before 
you answer any question I pose, you are free to do so. 

Do you understand that? 
THE DEFENDANT: Yes, sir. 
THE COURT: Or if [I ask you a question and you want to 


Consult with your lawyer, you may do so, Now, Standing next 


to you to your left, in addition to your attorney, is 


Someone whom I have been advised is your father. Is that 
correct? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. And you do not reside at home 


with your parents? 


THE DEFENDANT: No, sir. 

THE COURT: What's the occasion of your residing where 
you presently reside? 

THE DEFENDANT: Well, I was working this summer as a 
Camp counsellor upstate and I really liked it up there so I 
tried to find a job and I found a job in the hotel, at 
Grossinger's, and I am working in the service bar learning 
to be a bartender. 

THE COURT: You are the boy's father? 


DEFENDANT'S FATHER: Yes, sir. | 


THE COURT: All right. I-would like you to pay attention 


to the entire proceedings so you would be aware of ic as 
well. Your son is charged with a number of violations of 
the law. In this instance, three counts involving the sale 
and possession sue possession with the intent to sell a 
controlled substance known «= marijuana. 

Joseph, are you the same Joseph Mercogliano who is 
charged in Indictment Number 40929 with the possession and 
Sale of marijuana on or about March 29th, 1974? 

THE DEFENDANT: tes, sir, 

THE COURT: Now, you heard your attorney indicate to the 
Court that you wish to enter a plea of guilty to what is 
known a attempted criminal sale of a controlled substance 


in the sixtl degree which is identified under the law as a 
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be 


Class E felony in satisfaction of the three counts of this 
indictment. Did you hear him say that? 

THE DEFENDANT: | Yes, sir. 

THE COURT: wae do you understand that among the counts 
of this indictment is one criminal sale of a controlled 
Substance in the fifth degree wich is, in fact, a Class C 
‘felony, do you know that? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. Now, under the law, felonies 
carry certain penalties. And the penalty depends upon the 
classification of the felony. A Class A felony carries 
with it the highest punishment. A Class B less than Class 
A. A Class C less than Class B. A Class D, less than Class 
C and Class E less than Class D. A Class E is tue lowest 
felony and carries with it the least punishment. Do you 
understand that? 

THE DEFENDANT: Yes, sir. 

THE COURT: Now, do you understand that if you go to 
trial, you may be exonerated by a jury of any of these 
charges, is that clear to you? 

THE DEFENDANT: Yes, sir. 

THE COURT: And, of course, by the same token, you may 
be found guilty by a jury of having committed the felony 


characterized as a Class C felony, is that clear to you also? 
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THE DEFENDANT: Yes, sir. 


THE COURT: And do you understand that the penalty for 
a Class C felony is greater or are greater than the penalties 
for a Class E felony? 

THE DEFENDANT: Yes, sir. 

THE COURT: And is that one of the reasons why you would 
like to plead out to a Class E felony today, to avoid the 
risk of possible conviction of a Class C felony with its 
attendant larger penal sanctions? 

THE DEFENDANT: Yes, sir. 

THE COURT: And are you also desirous of bringing this 
matter to a close today? 

THE DEFENDANT: Yes, sir. 

THE COURT: How old are you? 

THE DEFENDANT: Twenty-one, sir, 

THE COURT: Single or married? 

THE DEFENDANT: Single. 

THE COURT: You told me already your occupation, that 
you are working upstate, New York. Are you presently under 
the influence of drugs or alcohol? 

THE DEFENDANT: No, sir. 

THE COURT: Do you know of any Physical or mental illness 


which prevents you from understanding the proceedings today? 


A-17 


THE DEFENDANT: No, sir. 


THE COURT: Are there any questions that you want to ask 


me concerning what I have said to you? 


THE DEFENDANT: No, sir. 

THE COURT: Do you want to consult with your attorney, 
at this time, about anything IL have said to you? 

THE VEFENDANT: No, sir. 

THE COURT: Now, have you discuss-+ with your attomey 
your legal and constitutional rights with reference to the 
charges that bring you into this Court today? 

THE DEFENDANT: Yes, sir. 

THE COURT: Now, do you understand that if I permit you 
to plead guilty to a Class E felony in satisfaction of the 
counts of this indictment, that you are waiving the right 
to a trial by jury? 

THE DEFENDANT: 766, #ix. 

THE COURT: That you are waiving the right to a trial 
without a jury? 

THE DEFENDANT: Yes, sir, 

THE COURT: You are waiving what is known as any pre-trial 
hearings. The law provides under certain circumstances, pre- 
trial hearings to determine whether or not you are the 
person who was invoived in the incidents alleged, whether 


Or not you were properly advised as to your constitutional 


8 
rights of counsel and remaining Silent, 


whether or not the 
particular substance that was taken from you is in fact 


Controlled substance, 


THE COURT: Now, do you also understand that if you 


enter a plea of guilty to a Class E felony, 


you are Saying 
to me, "Judge, 


I am guilty of a Class E felony", 


do you 
understand that? 


THE DEFENDANT: Yes, sir. 


THE Court: That's the same as being found guilty after 
trial of a Class E felony. Do you understand that? 


THE DEFENDANT: Yes, sir, 
THE COURT: Do you understand also that it is the People 


who have the Obligation of Proving your guilt beyond a 


reasonable doubt and if you enter Such a Plea, you are 
removing that burden from them, is that Clear? 


THE DEFENDANT: Yes, gir. : 


THE COURT: Now, do you also understand that if you 


enter a plea of guilty to a Class E felony in this instance 


you are waiving vour right of Self-incrimination, the law 


A-19 
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Says you have no obligation to admit that you are the guilty 
person or that you -ommitted a crime, the obligation is on 
the People, and if you enter such a plea, that you intend 
to do then you are waiving your right of self-incrimination 


because you are, in fact, incriminating yourself to the 


degree of the plea that you intend to enter, do you under- 


Stand that? 

THE DEFENDANT: 749, 1 do, 

THE COURT: Are you satisfied with the manner in which 
your attorney has handled this matter? 

THE DEFENDANT: Yes, sir, 

THE COURT: And have vou Aecudeed with your attorney 
&s well as with your father who is present with you today, 
your intention of entering a plea of guilty to a Class E 
felony in Satisfaction of the counts of this indictment? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. And after that discussion, is. 
tht what you intend to do? 

THE DEFENDANT; Yes, sir, 

THE COURT: Now, your attorney in Speaking to me, 
indicated that you had some prior record and related also an 
incident in the State of Texas, I believe, is that right, 


counsel? 


MR. MOSCOWITZ: Correct, yes, 


A-20 
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THE COURT: And as of this moment, we are not aware of 
whether that particular offense constitutes a felony in the 
State of Texas or a misdemeanor or anything else, Now, 
under the law of the State of New York, if that Conviction 
in Texas constitutes a conviction of a felony, you would be 
Considered in the State of New York to be a prior felony 
offender in that the conviction took place less than 10 
years from the plea that we are taking today. Do you under- 
stand that? 

THE DEFENDANT: Yes, sir, 

THE COURT: And under the law of the State of New York, 
if that is So, then the law says to the Judge, "You have 
no discretion, The man must be sentenced under the 


Classificaticn to which he entered this Plea." So that 


if you are, in fact, a prior felony offender upon your plea 


today to a Class E felony, this Court would be compelled to 
fix a minimum jail term. Is that clear to you? 

THE DEFENDANT: Yes, sir, 

THE COURT: Now, since your attorney and I are not aware, 
and no one else apparently has been able to Supply the 
information, concerning the status of that conviction in 
Texas, I said to your attorney that if 1 accept the plea 
today from you and af it develops that the Texas conviction 


is for a felony 30 that Iwuld be mandated to fix a minimum 
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a | 
penal sanction, a minimal sentence in a correction facility, 
I would give you an opportunity through your attorney to 
withdraw the guilty plea here today. Do you understand that? 

THE DEFENDANT: Yes, sir. 


THE COURT: And I would reinstate the not guilty plea 


and then we set it down for trial. Do you understand that? 


THE DEFENDANT: Yes, I do. 

THE COURT: I also said that in the event that I enter- 
tain your plea today and I accept it and it develops that 
the Texas conviction is not for a felony so that you are 
not a prior felony offender, that I would then fix sentence 
dependent upon the recommendations made by the Probation 
Department. Is that clear to you? 

THE DEFENDANT: Yes, sir, it is. 

THE COURT; And I want you to understand, of course, 
that under a plea to a Class E felony, this Court does have 
the right to send you away for a period of up to three years, 
probation up to five years, or any combination thereof, is 
that clear to you? 

THE DEFENDANT: Yes, sir. 

THE COURT: And I intend to consider the recommendations 
made by the Probation Department. All right? 

THE DEFENDANT: Yes, sir. 

THE COURT: Now, is there anything about what I have said 


A. 22 


12 
to you that you would like to discuss with your attorney? 
THE DEFENDANT: No, sir. 
THE COURT: Did you understand everything I have said 
to you? 
THE DEFENDANT: tes, sir, 


THE COURT: Now, Mr. Mercogliano, I am talking to the 


boy's father now, you heard everything I have said go far? 


DEFENDANT'S FATHER: Yes, sir. 

THE COURT: You have it pretty clear in your mind as 
to what the Story is? 

DEFENDANT'S FATHER: Yes, sir, 

THE COURT: So, except for the promise that if the 
record shows a prior felony conviction, that I would permit 
you to withdraw the plea, there have been no promises or 
Commitments or threats made, is that correct? 

THe DEFENDANT: Right. 

THE COURT: And is it your desire, willingly, of your 
own free will, to Plead guilty to a Class E felony in 
satisfaction of the counts of this indictment? 

THE DEFENDANT: Yes, it is. 

THE COURT: All right. The Court is Satisfied that the 
defendant understands the nature of the plea, the consequences 
of his plea, the possible penal sanctions that are involved, 


the Court is Satisfied that the defendant understands he is 


and sale of marijuana on March 29th, 
4gent. Tel] me what happened? 


THE DEFENDANT: 


THE COURT: Well. was it marijuana? 
THE DEFENDANT: No, it wasn't, it was hash oi], 
THE COURT: Hash 011? 


THE DEFENDANT: Yes, sir, » I didn't buy it, 1 
didn'¢ have it 


He asked me to sel] Some for im, so I Sold 
and I guess 


it for him, 


14 
No, 1 gram. 


THE COURT: Now, did you know that it was the controlled 
substance marijuana? 


THE DEFENDANT: Yes, I did. 


THE COURT: All right. Did you kn it was illegal to 


possess that controlled substance? 

THE DEFENDANT: Yes, sir. 

THE COURT: Did you kno, also, that it was illegal to 
sell it? 

THE DEFENDANT: Yes, I did. 

THE COURT: But despite the fact that you knew it was 
illegal to possess and illegal to sell, you did in fact, 
possess it and sell it? 

THE DEFENDANT: Yes, sir. 

THE COURT: On March 29th, 1974, is that right? 

THE DEFENDANT: Yes, I did. 

THE COURT: In Nassau County? 

THE DEFENDANT: Yes, sir. 

THE COURT: Ail right. The Court finds from having 
reviewed the background of this defendant, his age, his 
present employment record and considering his prior record 
that the interests of justice would bestbe served by permitting 
the defendant to plead guilty to a Class E felony in 


satisfaction of the counts of this indictment expediting 
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the disposition of this matter, And, acco: 
of the Court is directed to take the Plea, 

THE CLERK: Joseph A, Mercogliano, do y 
withdraw your Previously entered Plea of not 
under Indictment Number 40929 and plead guil: 
Criminal sale of @ Controlled Substance in tk 
4 Class E felony, in Satisfaction of this ind 

THE DEFENDANT: No, I don't, 

MR, MOSCOWITz: Yes, you do, 

THE DEFENDANT: Tes, I do. 

THE COURT: Wait & minute. Let's get it st: 
any confusion. Please repeat what you just said 


attention. 


at this time, withdraw yo 


in the sixth degree, a Class E felony, in Satisfac; | 


this Indictment? 


THE DEFENDANT: Yes, sir, 

THE Court: Do you understand the question? 
THE DEFENDANT: Yes, sir, 

THE Court: All right, 


FE CLERK: Do you, at the same time, withdraw any 


motions Presently before this Court? 


#THE DEFENDANT: No. 

THE COURT: All right. Now, the motions that he is 
referring to are those pre-trial hearings that I mentioned 
before. And since you are pleading guilty to 4 Class E 
felony in satisfaction of all the counts of this indictment, 
then should there be any outstanding motions they are 
withdrawn. 1 can't dispose of a case and have a motion 
pending. Do you understand that? 

THE DEFENDANT: Yes, Sir- 

THE COURT: So with that understanding in mind, do you 
withdraw any motions for hearings? 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. 

THE CLERK: Your Honor, would you care to set pre~ 
sentence investigation for February 28th, 1975? 

THE CJURT: How is February 28th, counsel? 

MR. MOSCOWI1Z: That is fine, your Honor. 

THE CoURI: All right. So ordered. Prior custody 


continued. 


THE CLERK: Counsel, take your client over to 310 Old 


Country Road to the Probation Department now. 
And, Joseph, the Court continues you in your own custody 
and advises you if you tail to appear at any time so 


directed by this Court, you will be charged with another 
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crime. Do you understand that? 
THE DEFENDANT: Yes, sir. 
THE CLERK: All right. 


MR. MOSCOWLTZ: ‘rhank you, your Honor. 
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Official Court Reporter 


THE CLERK: Pe 
dictmer, lo 
wANT: 


THE Dé; 


THE CLERK: 


Grover Moscowitz under Indictmens No, 


correct? 
THE DEFENDANT: 
THE CLERK: 
THE DEFENDANT: 
THE COURT: 

counsel? 
MR, MOSCOWITZ: 
THE COURT; 

Mr, Melniker, 


MR, MELNIER;: 


Ople versus Joseph A, 


40929, 


The boy's father is here, is 


Why don't 
do you have the 


Your Honor, 


Mercogliano, In. 
You are Joseph A, “ercogliano? 


Yes, 


You appear here with your attorney Mr, 


40929, is tnat 


Yes, 


For Sentence? 


Yes, 


shat richt, 


Yes, 
you let him Stand next to us, 
éssertion of Prior felony? 


I do not have my files wi 


m@. Would yOu look through the folder end see if you 


have the 


che defendant 


the Chambers Coun 


certification or the allegation by 


Sy Court Of Texas, 


héving been Convicted of 2 Prior felony in 


I have a notation 


that it was filed on February 2th, 4975. 


THE CLERK: 


THE COURT; 


Copy of thas in the 


THE CLiRK: 


Yes, 


May I have it please? 


That 


Sir, 
Do you have an ext 


file? 


is the Only one, your Honor, 


She Psople of 


THE COURT: Would you show tnis to counsel for th 
defendant. I don'ts know whether or not you received 
of those, counsel, but I would like you to take a loo 
it. 
receive one, 
COURT: All rights Fine, You may proceed, 
CLERK: The District Attorney of the County of 
Wassau has filed an information agains’ you accusing you 
of certain prior felonies or convictions in that on or 
1972 in the County Cnambe 
vexas the said defendant was duly by law 
convicted upon his plea of guilty to the crime and felony 
of unlawful possession of marijuana and a judgment entered 
thereon, 
It is datec February 4, 1975 , by vennis Dillon, the 
Attorney of Nassau County, 
You may contravert these allegations either as untrue 


or on the ground that she revious conviction or convic- 
© 


tions were obtained in violation of your rignts under 


constitution of the United States, 
Do you wish to contravert any Of the allegations con- 
° 
tained in this statement? 


THE COURT; I want you to understand something at this 


point. If you contend that the conviction in Texas was 


not a felony conviction, it's important for you to raise 


that question now. 


because if you do not challenge the constitutionality 


of that conviction as a felony in the State of Texas, 


your avStorney has undoubtedly advised you and as I dis- 
cussed with your attorney and with your father, the law 
mandates Shat I prescribe and fix a certain sentence in 
a correctional facility. bo you understand that? 

THE DEFENDANT: Yes. 

THE COURT: Now under the law you have a right to 
challenge the constitutionality along the lines that you 
were never advised as to your rights or that the proceed- 
ing in Texas itself was illegal. 

And unless you do challenge 1% and acknowledge that 

so, the presumption is that the declaration file 
is a correct one, Do you understand that? 

THE DEFENDANT: Yes, 

THE COURT: Now I must ask you at this time whether you 
acknowledge that you are the same person who in fact 
was convicted of a felony in Chambers County, State of 
Texas, on or abousS September 7th, 1972, upon the plea of 
guilty to the felony possession of marijuana? 

THE DEFENDANT: Yes, 


TH: COURT: All right. Now do the People have any 
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position on sentence? 

MR. MeLNIKeR: The People take no position with res- 
pect to sentence, your Honor, 

tht COURT: Counsel? 

WR. MOSCOWITZ: If your Honor please, it is a predicate 
felony as lexé concerned in the State of New 
York, ‘XCE th Il want to point out to th 
vhe agai him in Texas, if he 
and charged today would be a misdemeanor, 

The law of Texas has been changed, He was 
according to the statement that the defendant 
the equivalens of two marijuana cigarettes in Texas. 

But it made it a felony in Texas, and here we are now 
under the predicate felony law in New York State. 

And I ask you, I know the Penal Law and I know whet 
you would have to do, of course, under that law. But I 
would like you to show as much leniency as possible, 

THE CLERK; Does the defendant wish to be heard regard- 


ing sentence? 


CLERK; Give your attention to the Court. 
COURT; Do you want to say anything to me, Joseph? 


THs DEFENDANT: Neo, 


THE COURT: Joseph, I spoke to your attorney and I also 


Spoke to your father, I reviewed all vhe facts and cir- 
cumstances of the probation reports, 
And I also reflected 1 your attorney as well as 
with your father the mandates of the law where there is 
acknowledgement of a prior felony offense within ten years 
matter that brings you before this Court. 
while the law mandates that I must impose a sen- 
it gives me discretion as to she nature of the 
senvence to impose, whether to give you a maximum sentence 
or anything less than a maximum 
Having heard your avtorney set forth the information 
that at the present time 
Texas is no longer considered a felony, in ® discretion 
28 with this 1S is hereby ordered and ad- 
Judged by this Court 
Criminal sale of a controlled substance an She sixth de- 
grec, a Class « felony, for which you stand convicted on 
your plea of guilty under Indictme No. 40292 and in 
satisfaction of said indictment, that you, Joseph A, 
Mercogliano, are hereby sentenced as a second felony 


offender to an indeterminate term of imprisonment of not 


less than 16 months and not to exceed three years and that 


you be committed to the custody of the New York State 


Department of Correctional Facilities aS Stormville, iiew 


. vee = oe 
i SBONnMerv 


Appellate righ 


one — , : 
40m VLENAT 


&kk« — —A4 “ a ie 
vhact you have the righi 


these proceedings 
your notice of appea 


30 days, 


If you cannot afford 


Your lewyer is directed by 


full and to take necessary 


regard, 


bo you understand that? 


THt DEFENDANT; 


a 
sen 
Sen 


ence and until 


you are advised 


this sentence and 


ust filo 


within 


iawyer or the minutes of 


you cannos 


ointed and 


advise you in 


by you in this 


MOSCOWITZ: Thank you, 


Certified to be ac 
transcrip* of my st 
graphic minutes, 


MEMOCORAN UGA 


IN SUPPORT 


AN ACT to amend the Penal Law, in relation to 
the definition of a second felony offender 


. SUMMARY OF PROVISIONS Present law defines a second felony offender as 


1 


one convicted of a felony defined in the penal 
law ee having been Sub jeeted to one or more 
predicate felony convictions. The predicate con- 
viction must have been in this state of a felony, 
ox in any other jurisdiction of an offense for 
which the defendant could have been sentenced 
to prison for more than one year or to death. 
The bill would redefine predicate felony to oe 
sure that no one out of state criminal conviction 
could he a predicate felony unless that crime is 
‘a felony under the law of the State of New York. 
JUSTIFICATION Implementation of the current provisions deprive 
defendants of equal protection of the law. For 
example, convictions of vagrancy in Rhode island, 
blasphemy in New Jersey, or the theft of a turkey 
in Arkansas, would mandate second felony offender 
status under the present statute for one later 
convicted of a New York felony. Such a result 
is purely arbitrary and without basis in reason. 
The ios Division, Third Department, recently 
held the statute unconstitutional (People v. 
Morton, 39/7/75). 
FISCAL IMPLICATIONS None. 


EFFECTIVE DATE Immediately. 
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estate of Rew Work 
Court of Appeals 


BEFORE: HON. JACOB D. FUCHSBERG, Associate Judge 


CC ences ee neces 


THE PEOPLE OF THE STATE OF NEW YORK 


CERTIFICATE 
against DENYING 


LEAVE 
JOSEPH A. MERCOGLIANO 


Ch Cee ayne cet reat te Ta eet neeetireireraiaetsineretertreeneat goa Ud a 
I, JACOB D. FUCHSBERG, Associate Judge of the Court of Appeals of the State of New 


York, do hereby certify that, upon application timely made by the above-named appellant for a certif- 


icate pursuant to CPL 460.20 and upon the record and proceedings herein,® there is no question of 


Jaw presented which ought to be reviewed by the Court of Appeals and permission to appeal is here- 


by denied, With leave to review in view of the pendency of 
People v. Mary Ann Parker. 
-eopie i SERS 


Dated at New York ,New York 


February 4 = 76 


Description of Order: Order of the Appellate Division,Second Department 
dated January 6, 1976 affirming judgment of the County Court, 
Nassau County rendered April 4, 1975. 
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